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No. 14017

United States

COURT OF APPEALS
for the Ninth Circuit

TONY PALMIERO and RUBY PALMIERO,
husband and wife,

Appellants,

vs.

SPADA DISTRIBUTING COMPANY, INC.,
a Corporation,

Appellee.

On Appeal from the United States District Court for the

Eastern District of Washington, Southern Division.

BRIEF OF APPELLEE

JTRISDICTION

Appellants are residents of the State of Washington.

Appellee is a resident of the State of Oregon. The mat-

ter in controversy, exclusive of interest and costs, ex-

ceeds $3,000.00. The jurisdiction of this Court is based

upon the diverse citizenship of the parties (28 U.S.C.A.

Section 1332, June 25, 1948, c. 646, 62 Stat. 930), and

the appellate powers conferred by 28 U.S.C.A. Sections

1291 and 1294, June 25, 1948, c. 646, 62 Stat. 929, 930.



SUMMARY OF ARGUMENTS

(1) Based on all of the evidence and the reasonable

inferences to be drawn therefrom, the Trial Court cor-

rectly found in its Findings of Fact that the liquidated

damage provision of the Crop Growing and Marketing

Agreement, dated March 27, 1952, was inappropriate

and inapplicable to the modifying contract of May 28,

1952. The Trial Court correctly found that the evidence

did not support Appellants' claims and contentions that

the Uquidated damage provision of the Crop Growing

and Marketing Agreement of March 27, 1952, was ap-

pUcable to the modifying agreement of May 28, 1952.

(2) Based on all of the evidence and the reasonable

inferences to be drawn therefrom, the Trial Court cor-

rectly held that Appellants in the first instance mate-

rially breached their agreements with Appellee. The

Trial Court further correctly found that Appellants'

claims and contentions that Appellee had breached its

agreements with Appellants were unsupported by the

evidence. The Trial Court correctly concluded as a con-

clusion of law that Appellee in no way breached its

agreements with Appellants, and that there was no

breach of contract on the part of Appellee. The Trial

Court correctly found that Appellants had committed an

anticipatory repudiation of their agreements with Ap-

pellee on August 5, 1952, and that Appellants thereafter

committed further breaches of their agreements.

(3) The Trial Court did not prejudice Appellants by

refusing to submit to the jury in connection with the



special verdict, Appellants' proposed interrogatories Nos.

1 and 2, in that the Trial Court in its Findings of Fact

resolved said interrogatories favorably to Appellants.

(4) Appellants' contention that it understood that

its proposed instructions would be considered by the

Court as proposed special interrogatories are completely

without foundation. Judge Driver's statement bearing

on this issue in no wise supports Appellants' contentions.

APPELLEE^S ANSWER TO APPELLANTS'
ARGUMENT RE LIQUIDATED DAMAGES

On March 27, 1952, the parties entered into a "Crop

Growing and Marketing Agreement" (Exhibit A, R. 9-

14). Essentially, this agreement provided that the Ap-

pellants were to grow, harvest and deliver certain po-

tatoes to Appellee; Appellee was to provide Appellants

with the wherewithall to grow such potatoes, except the

land, machinery, water, equipment and labor, which

were to be provided by Appellants; Appellants were to

deliver the potatoes to Appellee "in proper season;"

Appellee was to purchase them at delivery time "at the

then prevailing market price;" Appellee was given a

security interest in the crop to be grown, to secure its

advances and loans as well as Appellants' performance;

and finally the agreement contained a liquidated dam-

age provision in the amount of 15^ per cwt. or $3.00

per ton, payable to Appellee in the event Appellants

failed to market their potatoes through Appellee. The

agreement was silent as to the time of payment—this



for the reason that the agreement provided that "all

advances and loans of whatsoever nature and whenso-

ever made by second party unto first party shall be

deducted from any monies owing first party by reason

of the premises" (R. 10). This provision contemplated

that a net balance be determined during the course of

Appellants' deliveries to Appellee. In the first sentence

on page 6, of their Brief, Appellants state that "the

respondent agreed to pay for said potatoes as delivered

at the market price at the time of delivery." This is a

misstatement of fact as to the agreement re time of

payment.

Appellee contended that prior to and about May 28,

1952, it entered into a second agreement with Appellants

which provided for the purchase of 10 cars of Russets,

U. S. #1 and 5 cars of Long Whites, U. S. #1 potatoes,

respectively at $50.00 and $45.00 per ton, less sorting,

delivery before September 10. Appellee further con-

tended that said agreement was oral, and was evidenced

by its check, payable to Appellant, Tony Palmiero, in

the amount of $1500.00, and by the voucher attachment

to said check (Exhibits 2 and 2 -A). The voucher pro-

vided as follows:

"advance on potatoes—10 cars Russets US#1 @
$50.00 ton less sorting—5 cars Longwhites US#1 @
$45.00 ton less sorting—delivery before Sept. 10th

Prosser acct."

Appellant, Tony Palmiero, admitted cashing the check,

retaining the voucher in his possession at all times there-

after, but denied all of the Appellee's other contentions

with respect to the said agreement. The jury, in answer



to question No. 1, of the special verdict, found fully in

favor of Appellee on this issue (R. 47).

In the Pretrial Order (R. 21-33), Appellee contended

that there were two distinct measures of damage ap-

plicable by reason of Appellants' breaches of contract.

By Appellants' breach of the Crop Growing and Mar-

keting Agreement, Appellee claimed liquidated damages

pursuant to paragraph 7 thereof (R. 27—paragraph 4).

By Appellants' breach of the modifying agreement made

prior to and about May 28, 1952, and evidenced by the

said check and voucher, Appellee claimed damages based

on the difference between the fixed prices stipulated in

said agreement and the market prices at the time of the

breach thereof (R. 30—paragraphs 7and 8).

Appellants' specifications of error 4, 5, 6 and 9

hinge on the theory that all Appellee's damages must

be and are limited by the liquidated damage provision

contained in paragraph 7 of the Crop Growing and Mar-

keting Agreement. Judge Driver, having been urged by

Appellants to adopt this theory as a matter of law,

refused to do so. Moreover, he made special Findings

of Fact on this issue in accordance with Appellee's con-

tentions, being Findings of Fact No. 9 and 11.

The Crop Growing and Marketing Agreement in-

volved in this case was made and entered into on March

27, 1952 (R. 12). At the time of the making of this

agreement it is clear that the parties did not know what

actual damages Appellee would suffer in the event

Appellants failed to abide thereby. This fact is clearly



established by paragraph 7, of said agreement, which

states (R. 11-12):

'<* * * It is hereby further mutually agreed that

inasmuch as it is impossible at this time to fix and

estimate the actual damages which may be sus-

tained by second party in the event first party shall

fail to abide by their agreement to market their

entire 1952 potato crop through second party, such

damages are accordingly estimated and agreed upon

as fifteen (15^ per cwt., for all marketable potatoes

grown upon the aforesaid real property and dis-

posed of by first party, as liquidated damages, which

sum shall be allowed in any action brought by the

second party to recover damages for the breach ot

this agreement by the first party should the second

party °elect to bring such an action."

Pursuant to the provisions of said agreement, Ap-

pellee purchased for the use and benefit of Appellants,

Russet seed foundation, Morcrop fertilizer. White Rose

seed, and other potato seed in a total amount of $5,-

792.40 (R. 22-23). Appellants were perfectly satisfied

with whatever Appellee did during the months of April,

May, June and July, 1952, under said agreement (R.

217), this being the period when Appellee furnished

Appellants necessary seed and fertilizer to plant and

grow Appellants' potato crops.

Approximately two months after the making of the

Crop Growing and Marketing Agreement, the parties

entered into a second agreement, oral in nature, and

evidenced by Appellee's Exhibits 2 and 2A. The con-

tents of the voucher, Exhibit 2-A, have heretofore been

quoted.

As heretofore noted, the Crop Growing and Mar-

keting Agreement was made and entered into on March



27, 1952. At the time of the making of said agrement

the parties agreed to a liquidated damage provision,

because they could not estimate or fix, at the time of

the making of said agreement, what Appellee's actual

damages would amount to in the event Appellants failed

to abide thereby. This fact, known to the parties at the

time of the making of the agreement, together with its

specific and agreed fluidness relative to the time of

delivery and the prices to be paid for the potatoes at

delivery date, made the stipulated or liquidated damage

provision a safeguard to both parties. The Crop Grow-

ing and Marketing Agreement provided that Appellants

were to "deliver in proper season, the 1952 potato crop

to be grown upon the aforesaid real property" (R. 9).

It did not stipulate any fixed price for the potatoes when

delivered. Appellee agreed to purchase the potatoes when

so delivered, "at the then prevailing market price"

(R. 10).

The modifying agreement of May 28, 1952, was made

approximately two months after the Crop Growing and

Marketing Agreement. Prior to that time, being either

the last part of April or the early part of May, 1952,

Howard Michaelis, Appellee's resident agent in Wash-

ington, and Appellant, Tony Palmiero, discussed the

market prices for potatoes, and also discussed contract-

ing potatoes at fixed prices for future delivery (R.

67-68).

Thereafter, about the second or third week in May,

1952, Appellant, Tony Palmiero, telephoned Howard

Michaelis, in Moses Lake from Prosser, and Tony Pal-

miero stated that he would like to sell 5 cars of Long
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White potatoes and 10 cars of Russet potatoes (R. 68-

69). The testimony relating thereto reads as follows

(R. 68-70):

"A. Mr. Palmiero called me in Moses Lake from
Prosser and stated that he would like to sell an
additional five cars of Long White potatoes and ten

cars of Russet potatoes.

Q. And what did you say?
A. And wanted to know whether or not we

could place that many for future delivery, and I

stated at that time that we definitely could. The
price mentioned on the phone at that time was
also $40.00 for Whites and $50.00 for Russets, and
Mr. Palmiero said that he thought that the White
price, the contracting price in the Valley at that

time had risen to $45.00. He stated at that time that

he was calling from a gentleman's home in Prosser

and wanted to know when I would be down to

Prosser personally. At that time I didn't know and
I said that we would have to confirm that, that we
could confirm it then, right now, and he said that

he would like to do so because he wouuld like to

assure himself of a certain portion of his crop to

be sold that would guarantee him at least his cost

out of the crop, and that that would be all of the

potatoes that he would care to sell then for the

rest of that season."

^ ^ ^ ^ ^

"A. Well, I told him then that we would accept

those ten cars of Russets and the five cars of Whites.

Q. Did you state the price?

A. I did.

Q. What were they?

A. $50.00 for Russets and $45.00 for Long
Whites.

Q. What did Mr. Palmiero say?

A. He said that he would accept it."

A week after this conversation Michaelis visited Pal-

miero at the latter's ranch. On this occasion Palmerio



asked for a cash advance of $1200.00, and Michaelis

suggested he would send him $1500.00 as an advance

deposit on the 15 cars of potatoes which were sold by

Palmiero to Appellee on the occasion of the Michaelis-

Palmiero telephone conversation of a week prior (R. 70).^

When Michaelis and Tony Palmiero made their oral

agreement with respect to Appellee's purchase of said

15 cars of potatoes at fixed prices for future delivery,

Palmiero knew that Appellee was purchasing said 15

cars of potatoes for resale. Michaelis so told Palmiero

at the time (R. 77). Appellee then did commit and sell

those 15 cars bought from Palmiero (R. 81-82).

Michaelis and Palmiero knev/ that the liquidated

damage provision of the Crop Growing and Marketing

Agreement of March 27, 1952, was in the amount of 15^

per cwt. or $3.00 per ton. At the time Palmiero was

negotiating the sale of said 15 cars of potatoes to Ap-

pellee, he knew that their price was fluctuating. When
Michaelis mentioned $40.00 for the Whites, Palmiero

countered by saying that he thought that the White

price, the contracting price in the Valley at that time

had risen to $45.00 (R. 69). At the time he was nego-

'As an aside Appellee calls the Court's attention to the follow-

ing portion of Appellants' statement of the case contained on
page 6 of Appellants' brief: "Prior to harvest time, and on
May 28, 1952, the Appellant contacted Respondent for the

purpose of securing additional advances, and on May 28, Re-
spondent paid to Appellant the sum of $1500.00. At the time

of this payment the parties entered into an oral agreement

modifying said written Crop Growing and Marketing Agree-

ment (Ex. A)." Appellee is unav/are of the source of credible

testimony upon which Appellants rely for this statement of

purported fact.
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tiating with Michaelis, Palmiero knew that there was

great uncertainty in the potato price structure (R. 221).

Michaelis and Palmiero negotiated out in the first

instance the provisions of the Crop Growing and Mar-

keting Agreement of March 27, 1952. This was on the

occasion of a visit made by Palmiero and others to Red-

mond, in March, 1952. On the occasion of this visit

Palmiero and Michaelis came to an oral understanding

on the agreement (R. 63). Palmiero helped outline the

agreement (R. 186). Thereafter this oral understanding

was reduced to writing, and became the Crop Growing

and Marketing Agreement of March 27, 1952 (R. 63-

64).

The record shows that Michaelis and Palmiero have

been in the potato growing business for some time.

Michaelis grew potatoes for 4^ years prior to 1952 (R.

62). Palmiero has been engaged in farming on his own

since 1942, and has been raising potatoes since 1946

(R. 185).

With the whole factual background before him, with

the motivations and contemplations of the parties rela-

tive to the time elements and price elements involved

in the two agreements as well as all other material

conditions relative to the circumstances pertaining to

the making of the two agreements clearly established

during the trial, with the entire record of the proceed-

ings in mind, having had the opportunity of seeing the

witnesses, hearing their testimony, observing their de-

meanor, their expressions, motives and dispositions to

speak the truth, Judge Driver was called upon to find
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whether the parties—that is, in real effect, Michaelis on

the one hand and Tony Palmiero on the other hand,

—

contemplated and understood that the liquidated damage

provision in the amount of $3.00 per ton, as provided

for in the Crop Growing and Marketing Agreement, was

to apply to the modifying agreement of May 28, in the

event Tony Palmiero chose to refuse to deliver the 15

cars of potatoes contracted for thereby at fixed prices.

Having clearly analyzed the testimony and having

drawn such inferences reasonably to be deduced there-

from, Judge Driver made a clear finding of fact on this

issue. It is his Finding of Fact No. 9, reading as follows

(R. 55-56):

"9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of the

crop growing and marketing agreement of March
27, 1952. The contract of May 28, 1952, was not a
separate and independent contract, but was a modi-
fication of the Crop Growing and Marketing Agree-

ment of March 27, 1952. The evidence clearly es-

tablishes that the parties, by their conduct and their

actions, contemplated and understood and agreed

that the May 28, 1952, contract modified the March
27, 1952, Crop Growing and Marketing Agreement
only as to the price and the time of delivery of the

15 cars of potatoes involved in the May 28, 1952,

contract, and further the evidence clearly shows
that the parties by their conduct and their actions

contemplated, understood and agreed that said 15

cars of potatoes involved in the May 28, 1952, con-

tract were removed and taken out of the 15^' per

cwt., liquidated damage provision contained in the

Crop Growing and Marketing Agreement of March
27, 1952. The evidence clearly establishes that the

parties by their conduct and their actions consider-

ed that the 15^ per cwt., liquidated damage pro-
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vision contained in the Crop Growing and Market-
ing Agreement of March 27, 1952, was appropriate
and germane to the Crop Growing and Marketing
Agreement of March 27, 1952, by reason of the
over-all provisions therein, and particularly by rea-

son of the fact that the price of potatoes to be sold

thereunder was to be determined by 'the then pre-

vailing market price' upon delivery; and likewise,

the evidence clearly establishes that the parties by
their conduct and their actions clearly understood
that the liquidated damage provision contained in

the March 27, 1952, Crop Growing and Marketing
Agreement was inappropriate and inapplicable to

the modifying contract of May 28, 1952, under
which the 15 cars of potatoes sold thereby were to

be paid for at a fixed price by reason of the fact

that said 15 cars of potatoes were sold and pur-

chased at a fixed price set forth in the modifying
contract of May 28, 1952."

Appellants contend in their brief that "* * * it is the

law that a subsequent agreement modifying a former

agreement modifies only the terms expressly modified,

and all of the remaining terms of the first agreement

remain in full force and effect" (B. 36). In support of

this contention Appellants cite the following authorities:

Simmons v. Price, 238 Ky. 332, 38 S.W. (2d) 6;

Gray v. Sheppard, 359 Mo. 505, 222 S.W. (2d)

742;

Witkofski V. Daniels, 329 Pa. 452, 198 A. 19;

Wager v. Odden, 148 Wash. 188, 268 P. 151;

Western Dredging Co. v. Alderwood Farms, 163

Wash. 615, 1 P. (2d) 892;

17 C.J.S. 869.

A perfunctory examination of Appellants' authorities

reveals that not one of them deals with the question of

liquidated damages in connection with a modifying
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agreement. A careful analysis thereof demonstrates the

fallacy of Appellants' contention.

In the Simmons case cited supra, no liquidated dam-

age provision was involved. In that case plaintiff sued

on a written contract involving the sale and delivery of

a crop of tobacco on a fixed date. Plaintiff alleged that

by an oral agreement of the parties, subsequent to the

making of the said written agreement, the delivery date

in said written agreement had been expressly extended.

The testimony in the case was that the written agree-

ment was to remain in force in every respect except as

to the date of delivery, which was expressly modified.

The Appellate Court therefore held that it became a

jury question whether plaintiff's testimony supported its

allegations. In the case at bar there is absolutely no

testimony by any witness that the liquidated damage

provision of the Crop Growing and Marketing Agree-

ment was to remain in effect as to the May 28 agreement.

Furthermore, every reasonable inference, conduct of the

parties and circumstances surrounding the transactions

are to the contrary and militate against such a construc-

tion or conclusion.

Appellee has carefully examined the Gray and the

Western Dredging cases, cited supra. In the first instance

neither case involves the problem of a liquidated damage

provision. With due respect to Appellants' counsel. Ap-

pellee nevertheless must state to the court that it is

unable to see in what manner, either on the fact or law

side, that these cases are material in assisting to a deter-

mination of the instant case.
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The Witkoiski case, cited supra, also does not in-

volve a liquidated damage provision. The parties in the

Witkoiski case bargained with reference to changing a

provision of a prior agreement, and agreed that the

change therein was to be limited to a certain item. The

Witkoiski case in no respect bears any similarity to the

factual situation involved in the instant case.

The Wager case, cited supra, does not involve a

liquidated damage provision. This case was decided on

the pleadings. At the hearing the appellant stipulated

that he was bound by the terms of a certain written

agreement except as it was modified in one particular,

namely as to the manner of payment. This stipulation

disposed of any fact question regarding the terms of the

agreement, as modified. To cite the Wager case as con-

trolling the instant case begs the issue, for there is

neither stipulation nor evidence in the instant case that

the liquidated damage provision of the Crop Growing

and Marketing Agreement was to govern the measure

of damages in the event of a breach of the May 28,

1952, agreement, nor is there even a scintilla of evidence

in the case at bar that the parties contemplated, under-

stood or agreed, that the modifying agreement of May
28, 1952, was in any wise to be governed by the liquid-

ated damage provision contained in the Crop Growing

and Marketing Agreement.

Appellee has never contended that the liquidated

damage provision in the Crop Growing and Marketing

Agreement is penal in nature. In light of Appellee's posi-

tion in this regard Appellee believes it would not be of
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service to the Court to discuss the cases cited by Appel-

lants on pages 28-32 of their brief.

The cases cited by Appellants on pages 33-34 of their

brief enunciate well known Hornbook law. Appellee does

not contend in this case that any Court can make a

contract for the parties, yet it goes without need of

citation, that the Court will attempt to ascertain and

give effect to the mutual intentions and contemplations

of the parties. This is exactly what Judge Driver did in

making his Finding of Fact No. 9 as well as his other

Findings of Fact and Conclusions of Law, bearing on

this issue.

In determining the contemplations and agreements

of the parties the general rules of construction applicable

to an original contract apply to a modifictaion of a

contract (17 C.J.S., p. 870). These general rules of con-

struction are laid out in 17 C.J.S., Sees. 294-372.

In its discussion of the various rules to be applied to

the construction of contracts, 17 C.J.S., p. 742, states:

"Forfeitures by implication or construction are

not favored; and a construction entailing a for-

feiture will not be given a contract unless no other

construction is reasonably possible; where the con-

tract is susceptible of two constructions, one of

which will work a forfeiture and the other will not,

that construction should be adopted which will pre-

vent the forfeiture and preserve the rights of the

parties, provided such construction is within the

bounds of reason and fairness."

In Seattle Rialto Theatre Co. v. Heritage, 4 Fed.

(2d) 668, a decision of the 9th Circuit involving a case

arising out of the District Court of the U. S. for the
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Northern Division of the Western District of Washing-

ton, the Court adhered to the general doctrine concern-

ing forfeitures set forth in 17 C.J.S., page 742, cited

supra, namely that forfeitures are not favored and agree-

ments therefore will not be implied.

The United States Supreme Court, and the Wash-

ington Supreme Court have often stated the rule that

forfeitures are not favored in law and that one who seeks

to enforce a forfeiture must clearly establish his right

to do so.

Philadelphia W. & B. R. Co. v. Howard, 54 U.S.

307, 14 L. Ed. 157;

Farmers' and Mechanics' Nat. Bank v. Dearing,

91 U.S. 29, 23 L. Ed. 196;

State V. Sunset Telephone & Telegraph Co., 86

Wash. 309, 150 P. 427;
Deming v. Jones, 173 Wash. 644, 24 P. (2d) 85.

This cause was submitted to a jury on a special ver-

dict. In making his Findings of Fact in this case Judge

Driver acted pursuant to Rule 49 (a) of the Federal

Rules of Civil Procedure (28 U.S.C.A., Rules 17 to 51).

The legal effect of the Court's Findings of Fact in this

case falls within Rule 52 (a) of the Federal Rules of Civil

Procedure (28 U.S.C.A., Rules 52 to end). Said Rule

provides inter alia as follows: "* * * Findings of Fact

shall not be set aside unless clearly erroneous, and due

regard shall be given to the opportunity of the Trial

Court to judge of the credibility of the witnesses. * * *"

Construing the effect of this Rule, see:

Reynolds Metals Co. v. Skinner, 166 Fed. (2d)

66, Certiorari denied, 334 U.S. 858;

Fleming v. Pantzer Lbr. Co., 162 Fed. (2d) 276,

Certiorari denied, 332 U.S. 884;
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Skinner Mfg. Co. v. Kellog Sales Co., 143 Fed.
(2)d 895, Certiorari denied, 323 U.S. 766;

Butex Gas Co. v. Southern Steel Co., 123 Fed.
(2d) 954, 315 U.S. 824.

In furtherance of the application of this Rule it has

been repeatedly held that the Appellee must be given

the benefit of all favorable inferences which reasonably

may be drawn from the evidence. As stated by the

Court in Mathes v. U. S., 179 Fed. (2d) 824, the Ap-

pellate Court will not disturb findings of the Trial Judge

unless they cannot be sustained upon any rational view

of all of the evidence including all reasonable inferences

of which the testimony is susceptible. See also:

U. S. V. Gypsum Co., 333 U.S. 364, Rehearing
denied 333 U.S. 869;

U. S. V. Cold Metal Process Co., 164 Fed. (2d)

754, Certiorari denied, 334 U.S. 827;

Hearn v. U. S., 194 Fed. (2d) 647, Certiorari de-

nied, 343 U.S. 968.

Since Rule 52 (a) provides that findings of fact shall

not be set aside unless clearly erroneous, it has been held

in Grace Bros. v. C.I.R., 173 Fed. (2d) 170, that the

burden is upon him who attacks a finding of fact to

show that it is clearly wrong.

It is respectfully submitted that Appellants' specifi-

cations of errors Nos. 4, 5, 6 and 9 are without merit.

It is further respectfully submitted that Judge Driver's

Findings of Facts and Conclusions of Law dealing with

the measures of damage to be applied in this case by

reason of Appellants' breaches of contract, are squarely

based on substantial evidence and sound law.
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APPELLEE^S ANSWER TO APPELLANTS'
ARGUMENT RE APPELLEE'S PURPORTED
PRIOR BREACHES OF CONTRACT AND TO

APPELLANTS' SPECIFICATION OF
ERRORS NOS. 1 AND 2

In their discussion under the heading of "Questions

Presented" Appellants stated on page 3 of their Brief,

as follows:

"The first issue is whether or not the respondent
did not first break the agreement of the parties by
telling the appellant on July 31, 1952, that deliveries

on August 4, 1952, would have to be on the oral

contract at the price of $45.00 per ton U.S. #ls."

Appellee contended in this case that on or about May
28, 1952, the parties made an oral agreement for the

sale and purchase of ten cars of Russets and five cars of

Long Whites, U.S. #1 potatoes, at the respective prices

of $50.00 and $45.00 per ton, less sorting, delivery be-

fore September 10th. Appellee's contention in this regard

is set forth in the Pretrail Order as Item No. 1, under

the heading of "Plaintiff's further contentions are" (R.

28). In the Pretrial Order Appellants contended that the

Crop Growing and Marketing Agreement of March 28,

1952, was "the only agreement entered into between the

parties pertaining to the sale of defendants' potatoes to

the plaintiff" (R. 31). In the Pretrial Order Appellants

further amplified this position in their contention No. 2,

reading as follows (R. 31):

"2. The defendants deny any oral agreement or

any other agreement except Exhibit 1 for the sale
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of potatoes to the plaintiff, and particularly deny-

that he at any time entered into any agreement to

sell U. S. No. 1 Russets at $50.00 per ton or U. S.

No. 1 Long Whites at $45.00 per ton."

At the trial Appellee's witness, Howard Michaelis,

testified at length concerning this oral agreement. As

we have noted in the earlier portion of this brief, Michae-

lis testified to his making of the agreement with Tony

Palmiero, and to his giving Tony Palmiero Appellee's

check for $1500.00, and accompanying voucher as a

payment on account of said Appellee's purchase of said

15 cars of potatoes at $50.00 and $45.00 respectively,

per ton (R. 68-71).

Appellant, Tony Palmiero flatly denied any such

agreement by his following testimony (R. 228-229):

"Q. You deny, do you not, that yau had an
agreement, an oral agreement, with Mr. Michaelis

of the Spada Distributing Company with respect to

10 cars of Russets, U. S. No. I's, to be sold by you,

to be purchased by Spada Distributing Company at

$50.00 per ton, less sorting?

A. You say did I deny it?

Q. Yes?
A. Yes.

Q. You do deny, do you not, that you had any
oral agreement with Mr. Michaelis whereby you
were to sell and he was to buy on behalf of Spada
Distributing Company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. You deny that?

A. Yes.

Q. You deny you ever had such an agreement

with Mr. Michaelis?

A. Yes."
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Tony Palmiero further testified that Appellee's said

check and voucher did not especially mean anything to

him. The contents of the voucher part of the check, he

testified, did not mean anything to him (R. 227-228).

Tony Palmiero's testimony, which Appellee antici-

pated would be in support of his Pretrail contentions, is

brought to the Court's attention to furnish a background

to the apparent struggle that ensued betwen said Tony

Palmiero and Byron B. Slocum during the late days of

July and first days of August, 1952.

Mr, Slocum, an emploj/ee of Appellee for several

years, testified at the trial. During the year around, Mr.

Slocum worked for Appellee, his work generally consist-

ing of buying, selling, processing, loading and shipping

of potatoes. During three months of the year his head-

quarters are at Prosser, Washington. He has pursued the

business of buying and selling potatoes since June 26,

1946, and has known Tony Palmiero since 1946 (R. 166).

Late in July, 1952, that is about the 23rd—25th,

Slocum saw Palmiero and they talked about the potato

situation as it had developed after the removal of Gov-

ernment selling prices and controls (R. 168). On the

occasion of this conversation Slocum and Palmiero

talked about the pre-season contracts calling for delivery

of potatoes by Tony Palmiero to Appellee at fixed prices.

At this time, with Government controls removed, potato

prices had skyrocketed. Whereas contract prices for Rus-

sets and Long White U. S. No. I's were respectively

around $50.00 and $45.00 per ton in the latter part of

May, 1952 (R. 69), with price controls eliminated, Pal-
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micro was now anticipating an $80.00 to $85.00 or higher

market for such potatoes. Having already committed

and sold to Appellee 15 cars of potatoes at the $50.00

—

$45.00 prices, by reason of the May 28, 1952, contract,

it is discernable from the evidence that this price dif-

ferential had now caused Palmiero's passions to be

aroused and his integrity to be disturbed. The differen-

tial between the $50.00—$45.00 prices at which he had

sold the 15 cars to Appellee, and the $80.00—$85.00 or

higher prices then in prospect for these same potatoes

meant a dollar differential to him of approximately

$10,000.00. Faced with this situation, Tony Palmiero

determined to maneuver his way out of this 15 car con-

tract with Appellee; and skillfully he began to plan his

course. During his conversation with Mr. Slocum be-

tween July 23-25, 1952, he advised Slocum that he

wanted to see Howard Michaelis. He told Slocum (R.

168-169)

"* * * that he had done practically all of his

business since the planting of the potatoes with
Howard, and that he wanted to see if there wasn't
something about these pre-season contracts that it

might be able to get out or negotiate or some way;
that he felt that there was entirely too much dif-

ference between the current market price and the

price made with the pre-season contracts."

It was from the Slocum-Palmiero conversation on

this occasion that Appellee got the first indication that

Palmiero was not disposed to honor his May 28, 1952,

contract commitments in the face of temptation.

After this meeting, Slocum and Palmiero had a sec-

ond conversation. Palmiero came to Slocum's office at
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Prosser on July 31 (R. 170). On this occasion Palmiero

told Slocum that he wanted to start digging his potatoes

on August 1. The two of them talked about the market

conditions and prices, and Palmiero said "that he would

like to proceed on the first day delivery under the mar-

keting agreement" (R. 170). They agreed on a price of

$80.00 per ton on the No. I's and $50.00 per ton on the

No. 2's for the August 1 deliveries. Then the conversa-

tion ran to the contract potatoes, and Slocum testified

(R. 170-171):

"Q. State the rest of the conversation if there

was any.

A. Then we went into the fact of these contracts

that were made in March, the oral agreements, and
so on, and again he said that he wanted to see

Howard Michaelis; that he had done his business

with him and wanted to see if there wasn't some
way that he could get out of the contracts or get

some relief on them, as he felt there was entirely

too much difference between the market price and
the contract price.

Q. Did you have any further conversations with

him with regard to delivery of potatoes after August
1st?"

"A. I told Tony that we would then go ahead on
the first day's digging, which was August 1st, at

the market price, which at that time was $80.00,

and the next week we would have to start in on the

contract deliveries."

In reply to Slocum's statement that "next week we

would have to start in on the contract deliveries," Pal-

miero said he wanted to talk to Mr. Michaelis (R. 171).

As Slocum testified on cross examination, Palmiero

"neither consented nor denied, he just mentioned he
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wanted to see Howard; that he had done his business

with him" (R. 184). It goes without saying that Ap-

pellants had before September 10 to make deliveries

under the May 28 contract. If, during the Slocum-

Palmiero conversation, Palmiero had said to Slocum

that he was not yet ready to deliver on the May con-

tract, and further demanded the right to deliver under

the Marketing Agreement at the then prevailing prices,

during the next week or on August 4, and if Slocum

then demanded that Palmerio deliver next week or on

August 4, on the May 28 contract, and if Palmiero then

refused to do so, we would then have a completely dif-

ferent case than that presented by the evidence in the

instant case. Under such circumstances a square ques-

tion of anticipatory breach would be presented. But

such was not the line of conversation, and such is not

the evidence in the case. What Palmiero actually did was

to say that he wished to talk to Howard Michaelis about

the May 28 contract, as he thought he should be able

to get out of the contract or get some relief on it be-

cause "he felt there was entirely too much difference

between the market price and the contract price" (R.

171).

In his conversation with Palmiero on July 31, it is

clear that Slocum was trying to make orderly arrange-

ments with Palmiero to work out a price structure

agreeable to both parties, as to the potatoes deliverable

both under the Crop Growing and Marketing Agreement

of March 27 and under the May 28 contract. It is

equally clear that Palmiero was actively trying to en-

gineer an escape from the May 28 contract. There it not
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one scintilla of evidence in this case that Palmiero con-

sidered or understod that Slocum was attempting, or

requiring, or forcing, or demanding him to any terms

or conditions contrary to any agreements that Palmiero

had with Appellee. Certainly Slocum was entitled to in-

quire of Palmiero what his intentions were with respect

to delivery under the May 28 contract. Since Palmiero

had already indicated to Slocum that he was going to

try to get out of or get some relief from the May 28

contract, both prior to and during the July 31 conver-

sation, Slocum was certainly within his rights in trying

to find out whether Palmiero had decided to repudiate

the May 28, contract. It is plain that Slocum was trying

to find out Palmiero's intentions. Under the circum-

stances the only reasonable way to find out Palmiero's

intentions on the May 28 contract was to tell him in

effect that delivery thereunder would be required. That

is precisely what Slocum did. However, Palmerio was

too clever to be put on the spot. He did not say that he

would deliver and he did not say that he wouldn't de-

liver. He simply answered by stating that he wished to

see Michaelis and see if there wasn't some way that he

could get out of or get some relief from the May 28

contract.

Undisputed are the following facts: After the July

23-25 and July 31 Slocum-Palmiero conversations, Pal-

miero delivered to Appellee, the following potatoes from

the land covered by the Crop Growing and Marketing

Agreement, to wit (R. 25-26)

:

1) On August 1, 1952, 1027 100 lb. sacks of U.S. #1
and 206 100 lb. sacks of U.S. #2 potatoes.



25

2) On August 4, 1952, 1394 100 lb. sacks of U.S. #1
182 100 lb. sacks of combination potatoes.

Such is the evidence and some of the reasonable in-

ferences to be drawn therefrom. In light of all the evi-

dence and all the reasonable inferences to be drawn

therefrom, Judge Driver made his Finding of Fact No.

4, finding the evidence to show that (R. 51):

*'4. When, about July 31, 1952, as the jury
found in its special verdict, the plaintiff's represen-

tative, Byron B. Slocum, told defendant, Tony Pal-

miero, that on August 4, 1952, Palmiero would have
to start making deliveries of potatoes on the May
contract, said defendant did not expressly agree, or

acquiesce, in the delivery of the potatoes on that

day, to apply on the May contract; but on the

contrary, he did not definitely decline to make such
deliveries, and he did not offer to make deliveries

under the May contract at some future time, or at

all. At that time, Tony Palmiero said to Byron B.

Slocum, in substance and effect, that he, Palmiero,

wished to 'get out of the May contract, and that

he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis."

Based on all of the evidence and all the reasonable

inferences to be drawn therefrom. Judge Driver made

his Conclusion of Law and held that Appellee in no way

breached its agreements with Appellants and that there

was no breach of contract on the part of Appellee in

this case (R. 58).

The doctrine of anticipatory breach has been laid

down by the United States Supreme Court in several

leading cases.

New York Life Ins. Co. v. Viglas, 297 U.S. 672,

56 S. Ct. 615;
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Mobley v. New York Life Ins. Co., 295 U.S. 672,
55 S. Ct. 876;

Roehm v. Horst, 178 U.S. 1, 20 S. Ct. 780.

Of interest to the instant discussion is the case of

Cleveland Rolling-Mill Co. v. Rhodes, 121 U.S. 255, 7

S. Ct. 882. At page 264, the Court states:

"Whether the notice previously given by the de-

fendant to the plaintiff that it would not accept
under the contract any iron made after December
31, 1880, might have been treated by the plaintiffs

as a renunciation and breach of the contract, need
not be considered, because the plaintiffs did not act

upon it as such."

The case of Slaughter v. Barnett, 114 Fla. 352, 155 So.

134, cited on page 47 of Appellants' brief, and quoted

from at length on pages 47-48, follows the rule of the

Rhodes case, cited supra. In the light of all of the evi-

dence in this case, and the reasonable inferences to be

drawn therefrom, and the law to be applied thereto,

including the Slaughter case relied upon by Appellants,

it is respectfully submitted that the Findings of Fact

and Conclusions of Law made by Judge Driver in this

case are sound beyond dispute.

On page 39 of their brief Appellants state

:

"After August 4, 1952, appellant made no fur-

ther deliveries to respondent, but sold his potatoes

elsewhere. His refusal to deliver further to respond-

ent was justified, as respondent had materially

breached the contract by, on July 31, 1952, insisting

that deliveries on August 4, 1952 would have to be

on the 'oral contract,' although appellant had until

September 10, 1952, to deliver under that agree-

ment, and by applying the potatoes delivered on

August 4, 1952, to the oral agreement contrary to
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appellants' direction, and by crediting for the same
at the contract price of $45.00 per ton, and refusing
to credit respondent for the same at $85.00 per ton,
the then market price on August 4, 1952, in ac-
cordance with the written agreement. Appellant
made repeated demands for the $85.00 per ton on
August 4, 1952, and was refused (R. 193-194). It

was not until the next day, August 5, 1952, that
appellant began delivery elsewhere (R. 23)."

Appellee has already discussed Appellants' contention

that Appellee committed the first material breach of

contract by reason of the Slocum-Palmiero meeting and

conversations of July 31, 1952. Appellee will now take

up Appellants' other contentions that in addition to

said breach Appellee first committed further material

breaches of contract.

After the Slocum-Palmiero conversations of July 23-

25 and July 31, Palmiero delivered potatoes to Appellee

on August 1, 1952 and on August 4, 1952, as noted here-

tofore.

Now let us examine in chronological sequence the

events that developed after the August 4th delivery as

shown by the evidence.

1. After Palmiero made the August 1 delivery, Slo-

cum game him a pack-out slip therefor on Saturday,

August 2, being a day when potatoes v^^ere not being run

(R. 174-175). The pack-out ticket or slip shows the

amount of potatoes delivered, their respective grades

and the prices due the grower therefor.

2. After Palmiero delivered the potatoes on August

4, Slocum delivered to Palmiero, by mail, the pack-out
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tickets therefor on either the 6th or 7th day of August,

1952 (R. 176). Slocum testified that it Vv^as his practice

whenever possible, to get the pack-out tickets to the

grower the next day, but when it was not posible to do

so, then he had to put it over another day (R. 175).

Slocum testified that Palmiero did not ask him on Au-

gust 4 for a pack-out ticket for the August 4 deliveries.

Slocum testified that Palmiero first asked for the August

4 pack-out tickets on the 5th day of August; and Slocum

further testified that he told Palmiero that he did not

have the ticket made out yet, but he gave Palmiero the

counts (R. 177). Prior to this meeting with Slocum on

August 5, Palmiero had already sold potatoes covered

by the Crop Growing and Marketing Agreement of

March 27, 1952, to Patrick Clarke. Palmiero testified

that as early as 6:00 o'clock in the morning of that day,

namely August 5th, that he had already sold Patrick

Clarke 856 100 lb. sacks of U. S. No. 1 Long White

potatoes at $88.00 per ton, and 178 100 lb. sacks of U. S.

No. 2 Long White potatoes at $60.00 per ton, for which

merchandise Palmiero received from Clarke the sum of

$4,109.66 (R. 250 and 256-257). Although Slocum testi-

fied that Palmiero did not ask for a pack-out slip on

August 4 (R. 177), Palmiero testified that he did ask

Slocum for such a slip on August 4 (R. 194). This fact

question was resolved in favor of Slocum and against

Palmiero by Judge Driver, who, it is clear, could not

trust Palmiero's credibility.

3. Slocum testified that Palmiero did not ask for any

money on August 4 on account of the August 4 potato

deliveries (R. 177). Palmiero testified that he asked
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Slocum for "A little more money on Monday afternoon,"

that is on August 4, and that Slocum told him that he

didn't write the checks, and that the money would have

to come from Portland. This square conflict in the tes-

timony Judge Driver again resolved in favor of Slocum.

Furthermore, after the delivery of potatoes by Palmiero

on August 4, the state of accounts between Appellee and

Appellants was as follows: under the Crop Growing and

Marketing Agreement of March 27, 1952 Appellee had

advanced Appellants $5,792.40 (R. 22-23). Under the

May 28 contract Appellee had advanced Appellants

$1500.00, making a total advance to Appellants in the

sum of $7,292.40. Palmiero's August 1 deliveries of po-

tatoes to Appellee entitled him to a net credit of

$4,376.40 (R. 25). Accordingly, at the time that Pal-

miero made the August 4 delivery to Appellee, Palmiero

still owed Appellee $2,916.00, which amount Appellee

was entitled under any of the circumstances to deduct

from monies due Palmiero by reason of the August 4

delivery. The last sentence of paragraph No. 5 of the

Crop Growing and Marketing Agreement gave Appellee

this clear right, in that it provided that ''all advances

and loans of whatsoever nature and whensoever made

by second party unto first party shall be deducted from

any monies ov^^ing first party by reason of the premises"

(R. 10).

4. About the hour of 8:00 on the morning of August

5, 1952, Michaelis visited the Palmiero farm and Mi-

chaelis and Palmiero conferred (R. 207). At this meet-

ing Palmiero testified to the following conversation with

Michaelis (R. 240-241):
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"Q. Did you tell Mr. Michaelis on that occasion,

that is, on August 5th, early in the morning when
you had this meeting with him, that you would not
deliver any potatoes to Spada Distributing Com-
pany at $50.00 a ton for Russets or $45.00 a ton for

Long Whites, U. S. No. I's, less sorting?

A. I think that I told him that I didn't agree to

deliver for that, yes.

Q. And did you tell him you would not deliver

such potatoes to Spada Distributing Company at

such prices?

A. Yes.

Q. Did you tell him that you did not have any
agreement to deliver 10 cars of U. S. No. 1 Russets

to Spada Distributing Company at $50.00 per ton,

less sorting?

A. Yes.

Q. Did you tell him that you did not have an
agreement with Spada Distributing Company to

deliver to that company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. And did you tell him that you would not de-

liver any such potatoes at such prices to Spada Dis-

tributing Company?
A. That's right."

5. Palmiero testified that he and Slocum did not say

anything or decide anything on the occasion of the July

31, 1952 meeting about Palmiero's delivery of potatoes

on August 4. Palmiero testified that Slocum and he de-

cided that matter on Friday, August 1, or Saturday,

August 2 (R. 189-191). Palmiero testified that on Satur-

day, August 2, he and Slocum met at the warehouse

and that Slocum said that he would at least get $80.00,

i.e. for I's, and $50.00 for 2's (R. 191 and 232). It is

Palmiero's testimony that he told Slocum in the middle

of the afternoon of Monday, August 4, that he was dis-
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satisfied with this $80.00 price for I's and figured that

he should get v$85.00 to $86.00 for I's per ton (R. 193).

It is because of this price differential dispute that Pal-

miero testified that he had told Slocum in the middle

of the afternoon of August 4 that he wanted to see

Michaelis (R. 193) and Palmiero further testified that

he told Slocum that he wasn't going to deliver any more

potatoes until he had seen Howard (R. 213).

Palmiero did see Michaelis the following morning,

namely, August 5, at about 8:00 o'clock A.M. About

two hours prior to this time, Palmiero had already made

a deal with Patrick Clarke for some $4,000.00 worth of

potatoes, and Palmiero was already loading the potatoes

on trucks, rented by Palmiero, when Michaelis appeared

at Palmiero's farm (R. 207-208).

The evidence is clear that Palmiero had decided

sometime between August 4 and 6:00 o'clock in the

morning of August 5 that he was going to dump the

whole Spada deal and go out into the open market and

sell his potatoes to the highest bidder and "cash in" to

the hilt on a hot potato market, unless Appellee knuckled

down to the Palmiero threat of waiving or exempting

"his liability in delivering any potatoes at any contract

prices of $45.00 and $50.00 (R. 80).

6. After completely repudiating and denying the

existence of the May 28 contract on the occasion of his

meeting with Michaelis in the early morning hours of

August 5, Palmiero moved very rapidly. Apparently

having been forewarned of the imminent possibility of

injunctive proceedings being instituted against him by
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Appellee, Palmiero sold his whole remaining crop of

Long White potatoes to another produce company,

namely Davis-Baxter Produce Co., Inc. This he did on

August 6, by way of a formal and acknowledged bill of

sale, which was filed of record (R. 14-16 and 259). Pal-

miero then proceeded with dispatch to sell all of the

rest of his potatoes to said Davis-Baxter Produce Co.,

Inc. (R. 24-25).

7. It was not until August 6, 1952, that Palmiero

had any indication that Appellee was intending to pay

him at contract prices for the August 4 delivery of No.

1 potatoes. This is Palmiero's own testimony, found on

pages 236-237 of the Transcript of Record, and reads as

follows :

"Q. When is the first time that you knew the

price for which you were being paid for the potatoes

that were delivered, for the potatoes that you de-

livered to the Copeland Warehouse for the plaintiff,

on August 4, 1952?
A. When was the first time that I knew what

I was getting for them, is that right?

Q. That is correct.

A. Not until you wrote me that letter.

Q. Yes?
A. On August
Q. This is the letter of August 6, 1952?

A. 6th.

Q. Or is it August 7th? I may be incorrect on

that date.

A. No, I think it is August 6th.

Q. That is this Plaintiff's Exhibit 5, and that is

this letter (indicating). It is dated August 6th. And
this is the first time that you knew that Spada Dis-

tributing Company was paying you for tliose po-

tatoes that you delivered on August 4th to Spada
Distributing Company, is that correct?
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A. Yes.

Q. Up to that time, you didn't know whether
you were selling them for $5.00 a ton for the U. S.

No. I's or $50.00 or $80.00 or $85.00, or what it was?
A. Up to that time, I knew the agreement was

for Monday for $80.00."

Up to that time, namely, until August 6, 1952, Pal-

miero testified that he believed and understood that by

reason of his agreement with Slocum, he was to get

$80.00 or better per ton for the August 4 delivery of the

U. S. No. 1 potatoes (R. 192, 232 and 237). Palmiero

testified that he had become dissatisfied with the $80.00

figure for the August 4 delivery of U. S. No. I's submitted

to him by Slocum. See testimony of Palmiero quoted

above, and his testimony as follows (R. 193)

:

"A. I asked him what price I was getting for that

day and he said $80.00. I said, 'Well, how come
even as far back as Saturday they were paying
85 and 86?' He didn't see how they could pay that

much. And I also told him that the Friday that I

delivered for $80.00, there was others paying as

high—Vv^ell, around 83. I didn't have too much kick

about that first day, but I sure wasn't satisfied v/ith

the $80.00 for Monday when I knew he could have
paid 85 or 86 if others had paid it Saturday."

It is Palmiero' s testimony that he wanted to speak

to Michaelis because if his disagreement with Slocum on

Monday, August 4th, on the $80.00-$85.00 price differ-

ential (R. 210 and 240). At page 253 of the transcript

of record Palmiero testified:

"Q. (By Mr. Korn) : Mr. Palmiero, did you tell

Mr. Slocum on August 4, 1952, that you would not

deliver any more potatoes to Spada Distributing

Company until you talked to Mr. MichaeHs?"
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"A. I did tell Mr. Slocum that I wasn't satisfied

with the price and that—and that I did want to

see Mr. Michaelis."

The evidence clearly demonstrates that Appellants*

first and materially breached their agreement with

Appellee. Judge Driver succinctly stated the case in

this regard in his Findings of Fact No. 6, reading as

follows (R. 52-53):

"6. Early in the morning of August 5, 1952, the

defendant, Tony Palmiero, talked with the said

Howard Michaelis, on defendants' farm, where the

potatoes were grown, and at that time, said de-

fendant denied that he had ever entered into any
contract of May 28, 1952, for the sale of potatoes

at a fixed price for future delivery and absolutely

repudiated any such contract and refused to make
any deliveries thereunder. At that time, said de-

fendant further declared and announced that he

would not deliver any more potatoes to plaintiff,

unless Mr. Michaelis gave instructions, in writing,

to plaintiff's representatives to pay for such potatoes

at the prevailing market price upon delivery. The
said defendant, Tony Palmiero, proceeded to deliver

the potatoes grown upon his lands, covered by the

Crop Growing and Marketing Agreement, in Ben-
ton county. State of Washington, to purchasers

other than the plaintiff and delivered no more po-

tatoes to the plaintiff.

"On the morning of August 5, 1952, defendants

breached said crop growing and marketing agree-

ment of March 27, 1952, by selling Patrick Clarke

856 100 lb. sacks of U. S. No. 1 Long White potatoes

at $88.00 per ton, and 178 100 lb. sacks of U. S.

No. 2 Long White potatoes at $60.00 per ton, which

potatoes were grown upon and came from the land

covered by said Crop Growing and Marketing

Agreement.
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"Defendants again breached said Crop Growing
and Marketing Agreement on August 6, 1952, when
on said date defendants sold by Bill of Sale to

Davis-Baxter Produce Co., Inc., a Washington cor-

poration, 17 acres of White Rose potatoes where
tops had been beaten off, all situated in the land
covered by said Crop Growing and Marketing
Agreement; and by reason thereof defendants dis-

posed of all of their Long White potatoes."

In light of the evidence in this case, and all of the

reasonable inferences to be drawn therefrom, it is sin-

cerely and respectfully submitted that Appellants'

Specifications of Error Nos. 3, 5, 6, 7, 8 and 9 are

founded on illusory contentions. It is further respect-

fully submitted that Judge Driver's Findings of Fact

Nos. 4, 10 and 11, and his Conclusions of Law Nos. 1,

2 and 3 are solidly based on the evidence in this case

and are well grounded in law.

The application of Rule 49(a) of the Federal Rules

of Civil Procedure and the effect thereon of Rule 52(a)

has already been discussed in this brief. What was there

said is equally applicable here.

The fifth issue raised by Appellants is stated on

pages 4 and 5 of their brief, and reads as follows:

"The fifth issue is that the district court erred in

failing to submit interrogatories concerning issues

tendered by appellants' proposed instructions, the

court having said near the conclusion of the trial

that he would treat such instructions as requests

for special interrogatories; and in making findings

of fact unfavorable to the appellant upon the issues

tendered by such instructions."

This issue is broken into two specifications of error,

stated on pages 19-22 of Appellants' brief.
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Let us first examine their first specification of error.

This specification deals with Judge Driver's refusal to

submit Appellants' proposed interrogatories Nos. 1 and

2. No prepudice of any kind has resulted to Appellants

from Judge Driver's refusal to submit both these inter-

rogatories, because Judge Driver in his Finding of Fact

No. 5 found inter alia, as follows (R. 52):

<'>!« ii« * Defendants did not agree that any po-
tatoes delivered on August 4, 1952, be applied on
the May contract and did not acquiesce in any such
application.

"By reason of the foregoing potatoes so de-

livered and sold by defendants to plaintiff, defend-

ants are entitled to a credit in this cause in the

total sum of $10,189.20."

Judge Driver, assuming that the jury's answer would

have been favorable to Appellants on both interrogato-

ries, so found. No prejudice of any kind has accordingly

resulted to Appellants.

Appellants' second specification of error is premised

upon the Court's purported refusal to submit as special

interrogatories, fact questions based upon Appellants*

proposed instruction No. 7 (B. 20-22). It is Appellants'

contention that Judge Driver indicated that he would

consider proposed instructions as requests for interro-

gatories (B. 16).

Let us examine what Judge Driver did say. At pages

246-247 of the transcript of record we find:

"I might say that in view of the fact that the

Court has had such a hard time making up its

mind whether a special verdict or general verdict

should be given, that I will not raise any objection

to the form of your proposed instructions and will
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consider them as being worded to fit with the spe-
cial verdict, and it won't be necessary for you to

reword any of these. If there is anything in here
that should apply, should be given under a special

verdict, I will give it, even if it is necessary to

rephrase it, and you will not be precluded from
making any objection to any failure to submit any
issue of law that is contained in your instructions

because of the form of them, being put in the form
of a general verdict. I think that is only fair in view
of the fact that I have changed my mind at this

late date. (Italics supplied.)

*'If there is no further comment then, you can
bring in the jury."

Careful examination of Judge Driver's statement dis-

closes that it did not refer to the fact questions to be

included in the special verdict, but rather to the general

instructions, proposed or requested by the parties on

questions of law to be submitted in connection with the

special verdict. What Judge Driver did say was that,

although the proposed general instructions had been

drafted to conform to a general verdict, he would not

require them to be rephrased to fit a special verdict.

As has been said on another occasion there is certainly

nothing in Judge Driver's statement which could be

taken as relieving counsel of the responsibility imposed

by Rule 49 of the Federal Rules of Civil Procedure to

submit proposed fact questions or fact findings for in-

clusion in a special verdict covering issues which counsel

wished submitted to the jury. That Appellants' counsel

did not misunderstand Judge Driver's statement is clear-

ly evidenced by the fact that, in addition to submitting

18 proposed general instructions on the law, they sub-
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mitted three proposed fact interrogatories for use with

the special verdict.

Apparently Appellants have so little confidence in

their specifications of error Nos. 1 and 2 that they have

sought fit not even to discuss them in their main argu-

ments. Appellee submits that the stature of these specifi-

cations is less than even being without merit.

CONCLUSION

Appellee sincerely believes that no useful purpose

will be served the Court in recapitulating the contents

of this brief. A jury by its special verdict found for Ap-

pellee. The Jury's verdict was corroborated by Judge

Driver's further Findings of Fact, in turn supported by

his conclusions of law. It is respectfully submitted that

the jury's and Judge Driver's fair and thorough de-

termination of this case in favor of Appellee should not

be disturbed, and further that Appellants' appeal is with-

out merit.

Respectfully submitted.

Irving Korn,
Attorney for Appellee.


